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THE CONTROL OF COMMUNI'IY NOISE THROUGH STATUTORYNUISANCE AND
PLANNING POWERS : A COMPARATIVE ASSESMEJT
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l. INTRODUCHON

mmwmmmmmmeflecfivmofflwwinngimofmrynuimmd
wwnnndemnwyplmnhgpomuindumnndoflhemycwingpmblanofmmnhymise. The
mmmmwmmmmmammwmuwmm
roles which die Aeounic Peanue Model and pcsthle EC Directives on Noise Criteria (Permissible
Immissionlevels)maypleyinthefirmneontmlefcommmitynoise.

2. THE CURRBIT SCALE OF THE COMMUNI'IY NOISE PROBLEM

Publieconrplaintscfnoisenuidetoloalauthmitymvimmumlhealdinfieerscontinuetorise
relentlesslyyarupanyear. AsfiguresccntninedinthelnstmoAnmnlEnvimnrnmtachalthReports
(Ref 1) indicate, total complaints reached a new high in 1991/92 with the figure exceeding 130,000.
This shows an astonishing 35% rise in the two years since the publication ofthc previous report in 1990,
where the comparative figure was just under 98,000V Speculation can be attempted on the tasters
contributing to this phatomaion ofmodern living : are people becoming more itised Ind leu
tolerant? Are people geneme more aware oftheir rigits and better place! to articulate concern through
public complaint? ls urban lifie becoming genuinely noisier with the proliferation of modern ermre
comforts such as televisions, music systems, DIY tools etc, all of we. have a capacity to produce high
levels ofnnise within what would othenvise be a relatively peaceful domestic mvironmmtl Ifthe timid
towards an inexorable rise in noise complaints is to be taken seriously, one must conclude tint
somewhere along the line, the system is failing people.

3‘ STATUTORYNUISANCE V PLANNING:
A COMPARISON OF THEIR RELATIVE EFFECTIVENESS

3.] Statutory Nuisance

Theconeeptcfslamrewnuimnce is, I understand, peeuliartothe British legal system. UnfiltheI-ligh
Court clarifiedtheposition in [976 in thelandmadrjudgernem intheease ot'Narioml CoalBoardV
17mm(Refl),stanrtorynuisaneenppearcdtomjoyalegnlmsallafitsown. Thismcre—
establishedthe relationship betweenstntutory nuisaneeandtheprinciplea Inocinted withecmmon law
miisaneehyafinningthepositiontlutforamnnorynuisaneetoeadstinlnw,theaetivitiesgivingriseto
theaeticnmusteitherbe(a)prdudicialtohalthorfinnuisaneeatconunoulaw,i,e.theymustcausen
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Smmwynuimlaimwhflacsplbhofbdnghudmudhmlnfldpmaryhshimmpmmmavoidsmiscnuisancelr'uingis.fordumoammluyedwmolwpmblemspostfimn Sines
mmmuwmmmmhmmgmmu

 

enablishdmnnuisamcadsuinlambefoncomnmdngmeanion. mammwbeancmousmum'andefinitionIhemiscmunmuseamtgflalimufumwifithsmjoynmoruseofhnia
mquimumwhichmnstalwawbemomthanmmamoyumotdimm. Surhnshcnfillinmmngmmowncfimhmwmmmphmkmmhmm'oficmmmmm
actim(Refl)whiduhowlhnformeyeazl99]/92,inanly65%ofnoisenoureeswmplainedo£was
acdnnjusfifiedinmecyesofEiOs;andfimhumisunly9%ofnscswnmmrymforeanmt
aaiouamallytakm. Whilst76%ofnoiscnuisanocswucsh1edinfomnfly, l5%or9,500msesmahndmmohdwfichmnbegquafimsmoflymmdwfimsafflnkgishfimbmm
mmmmdfiwmonwmmymoahmmmmwmy
responsibilities. Thisisaximblcpmblem shutheefieaisannuhfivewifllnewmmlvedmscsbeingaddedmlheEl-lo'syuwingaseloadyuruponmr,

Cmdof?oflufimAal974)nhfin5w}fishComacfimwhacmmpmccedinpwmflcfiuminldeqnmmdy,mnmflwaysinvokedumdflyudwymigmbebyE-l03. hdnmeofasefious
public noise nuisance (which is. by dcfinhion, a crime), mo. should. in my opinim, consider thismdmuamdmfimshufiewfiwmflbdngofmmfimmmkym
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mun-mmammW-mamhmwwahlemmh

option. Tmmyfllflsagafinguflummepmfimdmwbmwh

bmamdhwmufiflswmmkhgnmofflwmpm. JusuEl-lOs

hawbemsuimulyaificisadinthehcdlhlndnfuyfiddfwmalwaynhvhg mindlenm'

formdrfiflmmwmiwlymmmfinpubflcmwmmldymmMeMcf

mum-yeah.

Anmnflmewhid:wmflympomd(hf3),xbamdmhngimfiwnppflufimddnmmry

nuisampmvisiansindunuminwhichtheEHOs‘dmsewaddlmaMoupmblmofwbmfim

mmwmmwuwmmammmdumw

closctoanexiningfamry. mmompmnpmmmnmmmfimmwm

ms‘lppvwhiehhadnmwbeexcwdedinmyofthedwauings. Indlccvcutthevflautionisolnfim
woflswhichwaearfiedunpmwdmheixfiecfiwudkvflsnfimesflnmedcflmfimm

moddhdndweflhynimavflsoflomumfiinlhopinimofdnmo,rmderedalllhe

pnperfiuuflnhahflabk.1hloulauflwfiqpmcwdndhmwfimfirmmqmfismubmahowm

tonne sedan 79®EPA1990-m:eemlnedfiompnnnm, butinmddcuedtccixz section 79(1) on

the mndsthathemllingswueinmnhananmro be prejudicial to health oranuimebyvinne

oflheexeessivelzvchofvibmicn. memammmmmm

mampmseuitedforbmdlofthcahawmmfiumdwumviaed. Afimherpoimofinmest

isthatbadmecmnpmydwsanodcfmmacfimthedefmuofbcstpmdicablemmwmfldmt

havebecnavaflablelothnnasthcnuisanoeameondomesficpmniscs.

OngoftheundoubnedmmsmfimwnymnhmmdlmymmmbyEHOs

in missing their default powers in aiming noise nuisance fmm amplified music system. Since the

publimn‘mhymeDcpammnoftheEwirmmmtufguidanceonlhewnuolofmisyparfies 013(4),”

pmaiceofseizingsomdsystmandthmabatinglhcnoisenuisamemthcspozbydgfiuh.has

beconwlegifimised and widely adopm

The Now: and Sammy Nuisance Act 1993

TheActlmcxpcrimcedamixeddeyeeofsuccesssinubccomingapaafiveinlmuuyofmisyw‘ In_

Muchgth.flIegwmmmfifinmdmemmsofmynuisanmhmoumg

mvimnnmtalnoisemng):

Wprincipleofstammynuisancemaimdsebasisonwhidlmvironmmwlmiseisconuofled. hhas

memitofuubfingufiliombeflexibleandmukcfilllwooumoflocal amusuchasbackgtmmd

minimisade activifics;timeofday;inmity,cmanddumfion ofthe noise ....'
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TheAuinfloduees4newpowers:

(i) theoauuimofnoisenuinneepmvisiomwmnlmisefiuuvdiida,mdfimynnd
equipmauin the street (thisisnmanduoryprnvisian).

(ii) thepowuufloulaudtonfismgammfwtheuuofbudspaknsmthemeammbm
ndopdve‘discretimryprovisinn).

(iii) diepwaoflocalurdwfiduwrequuelheowmnfnudihhhuudualannsmmmmin
prescribedrequimnenk (tnheintrndneedhyeornmmeanern cider).

(iv) fliepowuofbulauflmfifiesmmflremofahafingmmuxymisnmhydefiuhhy
mefndwgeontheprelniss.

Caseshavebeenreponeddescfibingthesumsfulappficadmoflhenewpowentnabatenuisanoes
fimmdmumutequaflyamedmlefidmumdimmfldmwithmregimflwflufm

uehopingmuddresssmiorpolieeoifimonthenuflerinthenwfimret Asimilnrdinppoinmm
waspaimeedwiflitheAa‘spmvisinmmBurgluAhmuwhuedieeuhflngpmfisionsappearto
havefillm foul of the yovemmmt‘s mderegulation drive. AsEnviranmenml Health News
Wonthemtter,itappeanthalthisrepresansanunpreeedmtedexarnpleofthesovemncnt
Minglegislationbeforeitlnswmeintoforee!

3.2 TawnandCounu-yPlnnningPowers

Whilst stamtnry nuisance action remains within the exclusive purview of environmental health
Wmmforegmwnandwunuyphnmngmflnmhuhnndfismecfthefewsmumy
fimuinns discharged by a local authority which is gaininer corporate in nature with many departments
indudhthnvironmmtancalthplayingavitalmle. Orsothetheorygoes. This iscsseutiallybecause
itsnw'vitiesarepmdicateduponnnappmaehuhichishyitsverynamre,overtlypolifical. Elected
rnunbersdecideuponthepolicics whichareatshrinedwithinflteamhority's adoptedlocall’lnns -
renal to which is now obligatory under the Planning and Computation Act 1991 - and firrthermore,
save for a small pmportion of cases which are dealt with under delegated authority, most planning
appliatinns oontinuetobedetenninedbyelected timbers. Therolecftownand cauntryplanningis,
dielefixre, larger strategic and in the 00mm ofetwironmenntl protection in general and noise control in
pat-tinder, the planning mechanism has the ability to pm or provide optimum environmental
mnthrrls. hpneneqhigirer’standardsot‘noiseprntecrinnennhescughtandachievedifsuchstandards
an hejustified by referutoe to local Plan policies This approach has enormous advantages both
theotuicallyandpmctically, sineefornoiseemtmlpurposes, itwillalmys bemorecostefi'eetive- and
abmuresuit isalwaysmote feasible-ifmeappropriate investmmtdntime, efl‘ortand money) can he
nude at the beginning of a prujeet to design problem: out. Air handling plant is an obvious example
where, though a uret‘ul process of selection, location, orimtation and installation. the plant need not
pm a problem of noise intrusion providing that noise control futures as an essential consideration
finntheautsn. hissential. finintheioalauthmity's pointofview, forahighdegree
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ofmmmimfimmdndpmulmdflmndinsmadnhuwmofimfianmfimmmlhahh

upmmmmhmhmwmmmummpm

mums-mafialdmgcofvumninngdnwbmimmofnplmningapphcafim Byoonsidering

noiseinfltinmymthfldunhyaddnssingitmlywhnithnsheomnlseriwxprohlmgthouldladtn

agrwerIevelofpublicntisfnotimnopposedtoanneethlelevelofpnblicdimfisfietionshoethe

phmmgpmnudnahedflvuasmohhyfllwehprnainlmmmmmdeofiuh

theanewithnuiuneenm'ons. Hmfieplanningpmoesshchnndefisdbythepmitofdesinhlc

objectivesintheoontadofthepublie‘spluanorfimneaqtemfimwithreprdtnthepnurmuanaf

amnirymefé). ‘

lfnoisemnersmnanddrusedudmolludntthenmnppmprintemge-ieJheduigtnnd

planning stage-unphmommonofhyslensis may develop (Ref‘l). Thisphenmnmon ocwrswhue

peoplebecomehighlysmsidsedtonnewnoisesoumeinuodueedimomeiroonununny,withtheresuk

thntinordertosatisfypuhlicexpeotnfionsitmyhavetoheredueedmngrtatammtoncecomplnints

havebeengmemedthanwouldhavebemtheuseifthesinmionhadnevubemnllowedtodevelopto

themnplnintnage. ThedifiwhypresmtedbythissimtionfimntlnEHO'Sviewpoimisthatumed

onlywiththenhatemntpowenofstamtorynuimnoe,itnuynmhefeasihletodelivannudmltthat

is.in|1lsms¢s,utisfnatoryowingtothe limitationspresunedhythebcstpmetioeblenmsdefmoe.

wnhtherewhthnnsedionoftheommnunityamandunflmmindissafisfied‘

4. THE INTERFACE BETWEEN PLANNING AND NUlSANCE ACTIONS.

InspiteofthednmianpowerspmvidedindxePlanningdemnpmsationAet l991andwhichue

available to planners to resolve breaches of planning permissions by for example, seeking Injunctive

mudmmmumfiwmuenmmmmmfa),mmmm

thing do go dramatimlly wrong, it is the EHO inevitably, who pick: up the pieces and invokes the

stanuory nuisance powers to achieve an acceptable solution to the problem. Since planning oflioers have

never worked within an mfomeman oriented problan solving culture, this is a situation which I do not

see changing to anng extent in the future.

In the case of Gillinytam Borough Council v Medway (Chatham) Dock Company Limited 1991

described in an earlier paper (Ref 8), the juxtaposition of planning and nuisance was highlidned very

clarlyV The High Court decision implies that once planning permission for a developnmt or change of

use is granted, any subsequent questions of nuisance involving non-physical damage (cg. noise), must

bejudgedbymfemumandghbwmtheohnmofwhiehnowhwrpomtesflmdevelopman.A
Mandysemwmplmbethcfiindummllmhgesbflwemthephnmnglymnnnd pollutim

prevuttion re-inforned by the statutory requiranents for developers to perform envirmmmtal

assessments. Thissaninalpieoeof unlawshouldforoeplnnningnuthotitics-nndhmeplienfion

EHOs - to scrutinise mere closely the full envimnnmtal efi‘eets ofnew development proposals. ’
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5. THEFUTURE.

 

Twobodiaofreseamhcmmdyhdngdevdopdmlfltdymmakeosiyfifimwnfihnfimhme
memlnfmmumhymise.NiodePonunndhuwfleagmuthermdPhysial
mwblsmmdmhwwmfmmmdflemm
amnofiammmlmmemofmfimmmimmmdeflmfimmmpomd
hammd‘fl. ThelouufiofamnnnddmhuthanmhiningdtediscmfammofInoiseinto
anovmflocmbinedmiseindegairmtoprwideuounplaeadtscriptionnpossibleofthephysiml

' ofall thesignifioontaoousdcfamresprsmtinthonoise.Theusessnmtmethod
therefore:-

0 pmvidesanaowmteandmprdlarsivedeoaipfimofthenoise

I mmwmmmmmtmwmmmm.

- targetsoostefi'ootivenoiseoontml andaimsforanequitabletrade-ofl'betweenlowcstooaand
mimrunhmfittotheoommunity.

Itishopedthattherrrodelwillhnkinmoreefieotivelywithstammrynuisanceacfionsthanhassomefimes
bemrnyexper'ienoewithwrrmtmethodologicssuchasBSMfl:1990.

The Emopean Union has, for some time. nurtured an ambition to inoorpornte exwironrnmtal noise within
its environment policy making machinery, and in I992 with the publication ofthe 5th Action Programme
on the Environmmt (Ref9), established a number oftarget levels raining to community noise mare.
lthubemsuggestedmcflonhatinordertopmoct manefi'eotivelyfiomtheimpaetsofawimnmmtal
noise, noise quality criteria must be developed, signed and adopted throughout the Union. The way
forward may be through a directive on noise criteria, thereby establishing permissible noise irnmission
levels. whereby harmonised noise quality criteria so developed would represent a minimum standard for
allcitirensthroughmrttheEuropanUnion. lthasbemmootodthatacriterionof Meqfis dBwould
trigger an obligatory evaluation of the necessity ofredevelopmmt in an inhabited area - a recent WHO
study (Ref 1 I). has estimated that morethan 10%ofthe Union's population cur-randy suffer a daytime
noiseexposrueofLAquSdBor-above. IlstrikesmdmtheChannelTunnelandassociatod
infiastmeture developments presatted an ids] opportunity for the European Union to have pursued a
harmonised policy on environmattal noise protection. That such a unique opportunity was not seized
upon,wns indeodapity. Whetherornotsuchnpolieywillnowbedevelopedorwhaher suchaworthy
idealwillbemrifioedonthealtarofsuhsidiarity issomediingthalnwnitstobesur.

22, Proc.l.0.A. Vol 16 Part 3 (1994)



    

Proceedlngs of the Institute of Acousllcs

THE CONTROL OF COMMUNITY NOISE

REFERENCES

10.

ll.

Fmvimnnumlflahhllmm 1981-1990; 1991 - lmwblkhcdbyflnlnsfimimof
Envimmnmtalfleahhoficen.

JudgalmninlheuscolefiunlCoaledvalMfi[WI-11543].

CmofBinnindnm ChyCmflvSwlbgHmWWmMinhjmmfl
Envlmnnmwlfiealth New.

'CmolodesyPnrfin'IaimGuimmpmdncdbyflnDepummoffieEnfimmm
aMtheHorneOfice. SW19”.

DOE/Welsh Oficz Join! Circular "Nah: and Shimmy Nuisane: Ad 1993'.

’thunuplofNoiubyleing'byMSAnlnul.PapupmsmmdtoiheNafionnlSociayfor
CleanAirandEnvimnmuml Freudian mullemfnm 1982.

“An Aeousfic Feature Model fionhe Assam-nan ofEnvimmnemal Noise' by Nicole D Pom,
Ian H Flinch and Bernard F Berry published inAcoumc: Bulletin Decanbet I993.

mhlafionshipbaweeufinvimmmml HmllhandPlanning‘DI-lonods. Pmceedinpoflh:
Insfimte “Acoustics Vol 14: Pan 1 (1992).

Towards Susninlbility - a European communin pmsnnune ofpolicy and union in relation to
the mvimnmem and sustainable development" Cam (92) 23 vol. ll Brussels 1992.

"Reflections on the fun": dzvelopmun ofNoise Policy in me European Commission" by Hubert
Muller DG XI .B.3. Europan Commission, Brussels. Papa published in Acoustic: Bulletin
February 1994.

Cluptct entitled 'stidunial Nobe' in the document 'Concan fiat Europa Tomormw'
publislnd by World Health Organisation I993

Proc.l.0.A. Vol 16 Pan 3 (1994) :3



Proceedlngs of ‘he Institute of Acoustics

 24 Proc.l.0.A. Vol 16 Part 3 (1994]  


