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1. INTRODUCTION

This paper provides an overview of the use of land use planning powers in
coptrolling noise pellution. The long established view that prevention 1s
better than curing noise pollution received official sanction in the
celebrated circular 'Planning and Koise'[1] in 1973. Much of that edvice

was cenfirmed in 1985 _when an updated circular on the use of town and country
planning conditions[?] was lssued containing many model conditions relating to
noise gbatement. The need to improve the consideration of the environment
prior to the authorisation of new developments led the Europezan Commissicn to
promulgate its directive on environmental impact assessment 3] in 1985. This,
in turn, resulted in the various 1988 UK envirommental assessment regulations,
of which those relating to the planning system[4,5] &re best known. While
these make no specific reference to noise, adherence to them should enhance
the anticipatory consideration of nolse pollutiom in planning decisions and
hence encourage better practice ir 'planning pollution prevention'.

The paper commences with an evaluation of the legitimacy and eppropriateness
of the use of planning controls to reduce potential noise pollution. It

It then proceeds to discussions of, in turn, planning controls and industrial
development, 'planning controls' and other nolee sources, plsanning controls
&nd nolse-sensitive development, and development plens and nolse abatement
zgones. There follows a presentation on the UK environmentsl assessmeat
requirements and their utility in preventing or mitigating noise pollution.
Finelly, conclusions are drawn. '

2. LEGITIMACY OF PLANNING POWERS

The prevention and minimization of noise, perbaps more than any other form of
environmental pollution control, is widely recognized as a legitimate and
appropriate objective of land use placning. Planning powers have afforded
offective means of imposing control over noise sources and over sensitive
development in areas where noise nuisance preveils. Collaboration between
planning and environmentsl heslth officers over planning mattera with
implications is now a routine procedure in the vast majority of local
guthorities, aa is the use of planning refusal and planning conditions.[ﬁ] In
additicn, nolee is unique among the various forms of pollution in that a
central government circular has been davoted eclely and ampecifically to
offering advice on the role which planning can play in its control.fﬂ
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Although The Control of Pollutior Act, 1974, contains powera over noise
nuisance: "Where & local Authority is eatisfied that noise amounting t¢ a
nuisance exists, or is likely to occur or recur ... [1t] chall serve a notice
.+» reguiring the abatement of the nuieance ,[T] it is a sufficient defence to
prove that the 'best practicable means' were used to prevent noise arising
from busipness or trade activities. Considerable difficulties are alaso
encountered in meeking a more effectlve remedy by taking proceedings in the
High Court vhere this defence will not apply.

For these reasons, the exigtence of statutory controls over noise nuisance (as
well as the right to take action in private or public nuisance) has not mede
redundant the application of planning powers to ensure anticipatory control.
Planning intervention can be justified at a noise level far below that which
could occasion nuisance. By forbidding significant additions to amhient noise
levels, planning powers can be employed to preserve a satisfactory nolse
climate. DPurther, they can also be utilised to prevent, or determina the
nature of, sensitive development im ereas experiencing high noise levels.

Ankera[8) has summarised the advantages of moise control using planning powers
as follovs:

"1. Controls may relate to the ‘risk' of noise muisance.

2. Restrictions on types of activity may be imposed.

3. Controls may reatrict noise sensitive development.

4. Construction and layout of development may be controlled.
5. 'Personalised’ cnnsants nay be granted.

€. The applicant is made 'noise-aware' at an sarly stage.”

Needless to say, it must not be assumed that all scurces of noise or vibration
cap be effectively regulated dy the applicatioz of planning powers. Several
limitations are inhereant in the nature of planning control. These have been
summarised es follows:

"1. Only developments requiring planning permission are subject
to contrel.

2. Enforcement procedurss under the Planaing Acts for breach of
consent Or conditions are long and uncertain.

3. The "Use Classes Order” and “General Development Order"™ permit
cartain developments automatically.

4. Conditions (in general) can only relate to the application site.

5. Detailed conditiona may require gubstantial monitoring to ensure
or maintain compliance.

6. Little account is takenm of intensification of use.

7. Conditions are valid for all time."[&]

These limitations on the efficacy of the various types of planning controls

mean they can replace neither technical contrels on sourcea or receptors mor
the retrospective and prospective legal powers available under other
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legiolation. Nevertheless, they provide an invaluable adjunct to other means
of control over noise pollutien, particulerly in anticipating and mitigeting

problems at the design stage of zmew developments.
3+ PLANNIKG CONTROLS AND IRDUSTRIAL DEVELOPMENT

The Department of the Environment's circuler on plavning and noise has been a
seminal iofluence in the development of plamning suthorities' awvareness of
their responsibilities in regdrd to noise, and in particular, of the need to
separate noise sources and noise sensitive land uses. Where a proposed
industrial developwent is kmown to be a noise source, permisaion should be
glven only for immediately anticipated needs and must, according to the
circular, iocorporate requirements on sound insulation. Moreover, the
circular argues that while quantitative conditions limiting boundary noise
levele are asppropriate:

"when thers appears to be mo other wey of ensuring that noise dees not
build up to unacceptsble levels, conditions directed to the physical
characteristics of the development, the type and intemsity of activity
10 be carried on there, and hours of operaticn are preferable."[i]

The circular tskes pains to emphasisze that any quoted figure should be seen as
‘& guideline and not as & rigid standard. It calls for a pragpatic attitude to
the planning control of noise. The extent to which the Department of the
Environment itself observes an ad hoc approsch and judges each issue en its
individual merita may be inferred from ministerial declslons over planning
applications with noise implications, which have generally supported the
advice in the circular. In ona appeal, the Secretary of State held, contrary
to his inspector’'s recormendations, that a condition requiring interpal sound-
proofing was superfluous given the imposition of a etringent condition on
noise levels at the zite boundary.

In another cese, the courte supported the use of planning conditions to reduce
potential ncise polluticn from the site as m whole. Planning conditicns
similar to those described above were again the subject of an appeal under the
1971 Act. Om this occasion, the local planning authority, dissastisfied with
the Secretary of State's reason for replacing the original conditions by
others considered to be less atringent, applied to the High Court to have the
Minister'e decinion quashed. Planning epproval was granted for an extension
to a factory which would sllow the eristing building to be intensively used.
Conditions were imposed oz this epproval relating vot Just to the extension,
but to the site &5 & vhole; these conditicns were the subject of the appeal.
The inspector felt that a noise condition was not open to objection ‘since the
overall noise level must take account of the effects of extending the
factory'.

On the genersl validity of the planning authority’s conditions, the Secretary
of State bheld that conditions imposed 'for the purpose of remedying existing
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defects or improving what was on the site already', were ultra vires.
Accordingly, tonditions referring only to the extension were imposed by the
Minister.

In its submission to the High Court, the planning suthority held that, during
the local inquiry, its coptention thet an intensification of the use of the
existing building {end hence incressed noise) would result from the cperations
in the proposed extemsion had not been contradicted. Thus, it could not be
srgued that conditivns relating to the site me a whole were not reasonably
related to the development permitted. In comsequence, the planning euthority
had not been acting ultra vires. The Minister'e decision was quashed,
allowing the local planning authority's conditions to be reconsidered.

The principle that plamning conditions intended to reduce the risk of noise
nuisance, either by boundary limits or by restricted hours of operation may be
epplied to industrisl dbuildings, hes been confirmed in appeal decisions. The
High Court ruling ¢ffers yet enother affirmation of a planning suthority's
right to apply conditions (which may relate te pollution control) on the use
of aoy lamd in the developer’e control, provided they are reasonsbly related
to the develepment for which planning approval is given. This is fortunats,
since it is apparent that planning conirol over industrial development is by
0 means unusuel, conditions mormally being appiied after collaberation
between planning and environmental health depar‘:ments.[ﬁ]

4. 'PLANNING CONTROLS' AND OTHER NOISE SOURCES

Many new non-ipdustrial scurces of noise 4o not constitute "development’ and
consequently do not require planning permission. Most football grounds pre-
date planning legislation and heve thus escaped plenning controls. Purther,
intensification of use {and hence, increspes in nolse emissions) by, for
instance, two metches per week instead of one would probably not amount to &
materiel change of use. Many noise-intensive motor sports (e.g., scrambling,
stock car recing) comstitute permitted development; but the withdrawal of
permitted development rights would offer inadequate contrcl over temporary,
but peveriheless noisy, sctivities euch as pop festivals and fun tairs.[g
¥hilst planning consent might be refuced for & snew pudblie bouse, dance hall eor
other licensed premises in en iveppropriate location; restricting opening
hours by planning conditions, in an effort to reduce noise nuisance, could e
considered as a duplication of powers under the licensing laws. .

Foise end vibration from road traffic constitutes a further ares where
planning control is of secondary importance, though control over nolse-
sensitive development in the vicipity of roads is possible. Although the
district sutherities de not normsally enjoy direct powers of planning cootrol
over roads the statutes require that the district councils should be consulted
before they are given spprovel, vher¢upon the enviroomental health departments
may make representations concerning-any deterioratien in the noipe climate
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which night result from major highway yroposals. Under the Land Compensation
Act 1973, claims may be mede for the cost of sound insulation, for dwellings
and buildiogs used for residentisl purposes, where the Lyg noise level is
greater than 68 dB(A). 7

The Secretary of State for the Environment may specify requirements on noise
limitation procedures to be obeerved by sirline operators st certsin airports.
Elsevhere, the Minister has allowed the local authorities to impose their own
controls over aircrafi noise. The circulsr on planning and noise advises
that: "It is not considered eppropriate to impose conditions purperting to
control the movements of or noise emitted by amircraft im. flight, since
Planzing is concerced only with development of land.*[1] The e¢ircular
concedes that, where & planning suthority does bave Jurisdietion over
development involving aireraft (e.g. vhen land is taken -out of agricultursl
use and scquired by a flying-club), then conditions limiting the number of-
movements per day or restricting take-offs apd landing to daylight hours mey
be applied. ’

5. PLANNING CONTROLS AND NOISE-SENSITIVE DEVELOFMENT

Vhile formal plamning powers are of limited application in respect of nmoise
from non-industrial sources, the right, if pot the duty, of planning
authorities to intervene in the regulation of sensitive land uses in the
vicinity of any nolse source is well esteblished. Such regulation may consist
of requiring developers of housing to provide double glaging and other noise
insulation. Alternatively, sound asttenuation eas e achieved by denanding
such meapures a8 fencing or earthworks between housing and sdjacent highwaya.
Vhere existing noise levels sre such that puisance is inevitable then the
sanction of planning refusal should, according to the circular on planning and
noise, be employed.

“There should be a strong presumption against permitting residestial
development in areas which are or are expected to become subject to
excessive noise ... Where it is proposed to grant perziesion for
resldential development in areams of high noise level planning conditions
should be imposed to ensure thet as far as practicable the effecte of
noise are mitigated and that, in any ovenot, the internsl soupnd levels in
the dwelling should couform to the criteris recommended.”[1)

The circular suggests levels of nolee which might justify the refusal of
Planning consent: for inetance, where road traffic generates noise levels in
excese of 70 dB(A), no residential or eimilarly vulnerable development should
be permitted. Ip areas where mmmoyance from airersaft exceeds SO KNI it is
recommended that consent for housing should be withheld; planning conditicons
designed to mitigate puisance (eo.g., requiring doudle glazing) are thoughbt
eppropriate in areas prone to 40-50 WNI. Similar recommendations relating to
development close to industrisl noise sources are mnae.[l]
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One local plenning suthority, on the advice of environmental health officers,
refused plamning consent for the btuilding of four bungelows on a site
considered likely to suffer noise nuisance from nearby industrial premises.
The developers appealed and, in their evidence, they argued that, under
existipg legislation (by implication, the Control of Polluticn Act, 1974) the .
local authority possessed adequate powers to cootrol noise muisance from the
sdjacent factory. The planning suthority cited the Planning and nsise
circulsr in suppert of their decision to forbid housing on the appeal site.
The factory, which was situated on land with a leng-established right of use
for general industry, had been the cause of occasiopal complaints to occupants
of housing some 50m away. The sppesl site, being as'pear as 15m, vas clearly
unsuited for additional housing. The appesl was dismisasd. .

The Secretary of State has generally been reedy to upheld refusals of planning
permission on the grounds that new noise-geneltive development, particularly '
housing, should not be permitted in areas where moise levels were unacceptadly
high. The sdvice in the circular on planning and noise has therefore been
supported by the Miniater on appeal, though examples of nev dwellings being
constructed, with or without adeguate design and insulstion, in very poiasy
areas sre regrettably common. [6

6. DEVELOFMENT PLARS AND NOISE ABATEMENT ZONES

The circular on planning and noise states that: "Nolse vill often be a factor
in the evaluation of alterpatives, both in considering the major iesues in
structure plass and in working out more detailed proposals in local plans.”[1]
A geperal presumption againet ellowing moise sources in residential areas cor
peraitting sensitive development in areas already subject t¢ noise has formed
the besis of policies in a number of development plans. Some structure plans
contain policies relating to moise.

Greater Manchester's draft structure plan centained four policies relating to

noise: one pentloned the standard of 684 B(A) Liy (18 hr) for external

ambient levels sffecting residential development mear to motorways; one deelt

with other major roads; one with noisy development; and ome with the types of

development to be permitted within certain noise coptours around Manchester

Airport. However, the firet three policies were all deleted as being "too

detniled or ... othervise not of structural importance”™ by the Secretary of

State for the Environment. While seversl district couneils have included

acise policies in local plans, mapy have not. 1

The fact thet noise is essentially & localiged phenozenon has been advenced by

some planning end envirommentsl heslth officers im support of their contention

that strategic policies on noise are ipappropriate and that noise control is

best formulated by em ad hoc examination of individual plenning epplications.

This perhaps explaine why a relatively small number of develomment plans !
contain noise control policies. |
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0f the many new forms of noise control contained in Part III of the Control of
Pollution Act, 1974, it ie the power of local authorities to establish 'noise
abatement zones' which is most closely related to land use plenning. The
noise abatement zone procedure has an obvicus advantage over planning
intervention: it applies to established as well as to mew development. In
addition, it offers a remedy to cme notorious shorteoming in planning control:
vithin a zone it would be an offence to allow noise levels to exceed the
registered figure es a result of either a chango or an intensification of use
(e.g., the sddition of machinery within a building.) Under the planning
legislation, certain changes of uae may constitute 'permitted development’,
end may therefore be undertaken without the need to eecure planning approval
even though they entail a rise in the emitted nolss level.

A further advantage is apparent from a Department of the Enviromment circular
in which a list of classes of premises which might be usefully included within'
a noise abatement order includes bingo halls, discotheques, stadia, railway
stations and other premises[10] whieh, by virtue of being either ‘permitted
development’ or premises of 'statutory undertakers', would normally eacape
coutrol by local planning suthorities. Finally, the enforcement of nolse
abatement powers 1s generally held to be more effective than that of planning
controls.

Despite the apparent superiority of the noise abatement zone procedurs,
however, emvirommental health officers, no less than planning officers, remain
convinced of the valuable role of planning povers in contrelling fixed sourcee
of noise. The experience and time involved in the complex operation of
deslgnating an area as & polpe abatement zone has meant that few gones have
been instituted. It is apparent that most planners and envirommentsl health
officers regard the judicious application of planning controls, including the
appropriate use of planning agreements, ss belping to minimise the need for
Teaort to any of the noise control povers available under the Control of
Pollution Act, 1974[6].

7. ENVIRORMENTAL ASSESSMERT

The Commission of the Europeen Communities has long exprogsed the principle
that prevention ie better thun cure in epnvironmental protection and this
interest eventually resulted in the Europesn directive on enviremmental impact
sesessment (EIA) which came into force in July 1988.[3] EIA refers to the
asgeasment of the emviroomentsl effects likely to arise from a major project
(or other type of mction) significantly affecting the environment. EIA ia
intended to form an integral part of the process of formulsating, evaluating
and reaching a declaion upon a proposed action which may then be modified or
even abandoned to mitigate the forecast emvironmental impacts. EIA should
therefore be geen as an environmmental management tool.

There is nothing new about the prior consideration of the environmental impact
of proposed major projecta. However, the formalisation of the process by
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which this is underisken stems mainly from the US Netional Envircnmental
Policy Act 1969 and subsequent legsl rulinge and practice. Thie reguires,
inter alia, the proponents of an action to demonstrate that they have carried
cut an assessment by publishing an environmentsl impact statement describing
in detail the environmental effectis likely to erise from its implementation.

mhere is widespread agreement that the four mein tasks invelved in the ETA
process sre: identifying impacts; determining the magnitude of impacts;
deciding upon the importance or significence of impacts; and commurnicating the
results of these findings for consultastion and decision-meking purposes.

The Directive contains 14 articles and three annezes. Amnex I lists the types
of new project which must be subjected to an ETA. These include large power
stations, motorweys, and toxic vaste disposal fecilities. These may be
described as ‘mandatory’ projects: member states {subject only to minor
exceptions) must apply the provision of the Directive to all such projects.

Annex II of the Directive contains a much longer list of projects than Ammex I
whico “shall be made subject to an sssessment whers Member States consider
that their characteristies so require"[S]. These are grouped under 12 broad
hesdings and mey be described as 'discretionary’ projecis: member states may
use their discretion in determining which projecta should be subjected to the
EIA process and the circumstances under which they can be excluded. Like
several Annex I projects, some of these lie outelde the town and country
planning system, and almost 20 separate regulations have been made relating
both to these projects and to those controlled under the UK planning
legislation[‘l 1 i. -

trticles 3 end 5 of the Director specify the minimum information which must be
provided by the develeper. Article 5 also indicates that the developer should
furnish msll the information listed in Annex III where it is relevant and
resgonable to do so. This information includes mn estimate of noise emissions
resulting from the operation of the proposed project and a deseription of
their likely sigpificant effects on the environment[3]. Article € of the
directive states that appropriate measures must be taken to emsure effective
consultation and Article 8 reguires thet the results of this exerciee,
together with the developers' statement, must be taken into account in taking
the decision on the project. The compromises made in the gestation of the
directive are very evident in its fipal 'minimax’ form. At its mipimum, it
requires thet a limited list of projecte be subjected to a limited form of
EIA. At its meximum, it recommende that a much longer liet of projects be
subiected to & more universally recognised form of EJA., The Commission is no
doubt hoping that practice in member states, including the UK, will prove to
be well above the minimum required. .

The regulations integrating EIA, or environmental aseessment (EA), into the
planning syatem[d] Taithfully translate the provisiome of the directive into
British planning practice. The three annexes to the Directive hecome
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Schedules 1, 2 and 3. Schedule 3 containg a list of the mandatory informaticn
requirenents (para ? defines ‘specified informetion') together with m list of
the desirable informetion set down in Annex IIT of the directive (paras 3 and
4), vwhich includes its omly direct reference to noise. An 'environmental
astatement’ is defined by referemce to Schedule 3 and 'environmentsl
informstion' consists of this statement, together with the representation of
consultees and members of the public ebout the impacts of the development[4].

While the circular explaining the regulationsl_S] never deviates from advising
compliance only with the minimum reguirements of the Directive, it is made
clear that compliance should be meaningful. The circular conteins, perhaps,
the most thorough-golng endorssment of the relevemce of pollution in planming
declsicns and of the value of anticipating pollution and mitigating it since
the 1973 planning and polee circular. "The Regulations will ... stirengthen
the need for appropriate comsultetions at the planning applications stage,
e.g2. with H.M. Inspectorate of Pollution and with the local environmental
health depariment. ... The preparation of an envirommental statement in
consultation with the relevent suthorities may be helpful in ensuring thet the
planning suthority has expert analysis and full information ¢n the likely
effects of the development before any decision is taken on the planning
application. ... The preparation of an emvironmental statement may slso help
to identify action which could be taken o mitigate environmental effects &t a
stage when plaps can be sdapted without serious difficulty or delay"[s].

This positive spproach to the anticipatory control of noise and other forme of
pollution extends to the draft advieory booklet produced for consultation by
the Departoent of the Environment. This ineluded noise emissions and 'levels
and effects of noise from the development'[12] in its checklist of matters to
be considered in an environmentsl statement. Both the Department of Tramsport
‘Manusl of Environmentsl Appraissl{17] and the now somewhat dated ETA manual
comigsioned by the Department of 'I‘ra.nsport[M] contain lengthy sections on
noise impects. It is apparent that enviromnmental assessment should be a
poverful tool in anticipatory neise control.

8. CORCLUSIONS

The 1973 planning and noise circular marked the high point of the last great
surge of environmentel interest in the United Kingdom. 5Siznce then the UK has
witnessed a backlash of anti-regulatory reform in which the need for
development; and for industrial develcmment in particular, has been stressed.
It has seen the sbolition of the metropolitan counties, with their
environmentsl expertise, the introduction of urban development corporations,
of enterprise zones and of eimplified planning zonmes, all with consideratle
potential for the genmeration of unanticipated noise problems. There have elso
been succensive circulare effectively reducing the importence of environmental
factors in planning decieions. For example:
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"Where there are planning objections [such as noise] it will oftsn be
poasible to meet them to a sufficient degree by attaching conditions to

the permisalon or by the uae of agreements under Section 52 of the Town
and Country Planning Act, 1971, rather than refusing the
application. [153

The 1973 circular became snachronistic.

If the refusal of planning permissiorn on nolse grounds has been diacouraged,
the validity of the use of noise conditions has never been questioned. This
validity was confirmed in 1985, when the latest clrecular on the use of
planning conditions specified model conditions relating to the limitstion of
certain mctivities to particular buildings, to the atteouation of noise
epissions, to site boundary noise limits, to the limitation on durationm of
activity, to the noise insulation of apecified plantt to receptor noise

2

gttenuation and t¢ limitation on aireraft movements.

Similarly, there ia evidente that the professionalism of planning and
epvironmental health officers, and the 'high-tech' image of many enterprise
zones has ensured that noise controls have been achisved through varioua
quasi-planning measures.[16] The same may not be true of simplified planning
zones, but the evidence on which to form 8 Judgement is not yet availsble.
Overall, by no means all the gains made posaible by the dissemination of the
1973 circulsr have been lost.

The introduction of eavironmental assessment has been ome of omly two
increases in planning regulation by the Cobservative administration {the other
related to hazardous substances control) and 1s a direct response to the
highly significant and inocresaing Europeen pressure for tighter emvironmental
controls. It is a timely measure, as it is specifically designed to increase
the consideraticn of envircomentsl impacts, including noise, prior to the
decision whether or mot to grant planning permission. Aa such, it is very
much in keeping with current 'green' concerns and provides an opportunity for
environmental health and planning officers to ensure better mitigation of
noise impacts and to refuse development likely to result in unacceptable noime
climatea. The discretionary nature of the planning system means that guch
refussls, with or without the information furnished by environmental
gssessments, can become more commonplece at the beheat of the Secratary of
Staze of the Envirommect. It is too early to atate whether eovirommental
assessment is indeed having 8 favourable effect on the consideration of molese
impacts by developers. It would be expected, at any event, that early
practice would be very variable, and that the learning curve would only be
surmounted slowly.

The introduction of enviranmental assessment may thus mark & nev beginning in

flanning and noise control, or at least g renalssance. There remain, of
course, WARY &teps to take to make significantly improved control a
reality.[17§
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The Use Clasees Order and the General Development Order require amendment
respectively to limit permitted changes of use leading to noise pollution and

to render consultation of environmental health departments mandatory.
Enforcement of planning controls needs to be stremgthened. Diffusion of best
practice, better treining of both planpera and environmental heslth officers,
better guidavce and further research are sll required.[17] Adherence to the
spirit, and not Just to the letter, of the European directive on enviroomentsl
asseasment is needed.[11] The challenge to integrete planning noise controls
must be accepied by the environmental professions: only then will they achieve
the goal of planning pollution prevention.
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