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PLANNING INQUIRIES

GECRGE S ELLIFF

PREAMBLE

1. Thank you for inviting me to your 10th Anniversary Seminar. From a
look at the list of speakers and topies in your programme, I appear to be the
odd man out in talking about inquiries rather than about noise. I have no
doubt that many of you will have appeared as witnesses at public inquiries,
but I am told that this is not so for all of you.

2. . In the same way that at inguiries I have welcomed the expert witness
who has guided me through the mysteries of his specialism starting with very
basic factors, I hope it will be of general interest if I say a few words
about public inquiries in general, about the work handled by the Planning
Inspectorate, about Planning Inspectors, and about the organisation of
inquiries.

THE REASON FOR PUBLIC INQUIRIES

3. Why do we have a system of appeals and public inquiries in Britain?
Appeals arise because a person or a company is dissatisfied with an adminis-
trative decision by a governmental body or with a proposal by such a body.
These decisions or proposals can take a variety of forms and bé governed by
many different Acts of Parliament, which also set out rights of appeal against
these governmental decisions. There are many such proposals, these could be
major highway schemes sponsored by the Department of Transport or by the local
Highway Authority, Compulsory Purchase Orders proposed by Local Authorities,
Drought Orders, etc. It would take a long time to go through the vast number
of all these procedures, and it would take much more time than is available
today. Therefore I propose to deal in detail with the main category of
appeals, the one which results in the large majority of inquiries. This
category comprises appeals made under the provisions of Section 36 of the Town
and Country Planning Act 1971 against the refusal of planning permission by a
Local Planning Authority. As potential witnesses on acoustic matters you will
be interested also in inquiries dealing with highway proposals, and I will
refer to these later.

HANDLING OF PLANNING APPEALS
4, In the year from April 1987 to March 1988, 22,482 appeals against
refusal of planning permission by Local Planning Authorities were made to the

Secretary of State for the Environment. This figure has been increasing at
over 10% per annum in recent years.
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5. After an appeal is received by the Department of the Enviromment, it is
examined by administrative staff to see whether it conforms with various rules
and if it is valid. The Local Planning Authority are asked to provide
background information to the case. The proposal is also examined to see
whether the decision on the appeal should be taken by the Secretary of State
for the Environment, or whether the proposal falls within a category which can
be transferred to one of his Planning Inspectors for decision. Over the years
the proportion of appeals determined by Planning Inspectors has steadily
increased, and Planning Inspectors now determine about 97% of all appeals.

6. There are three methods of handling appeals. These are by written
representations, by an informal hearing, or by an inquiry.

7. In the first method, by written representations, the Appellant and the
Local Planning Authority submit their views in writing to the Department of
the Environment, and they have the opportunity to comment on the submission by
the other party. There is a visit to the site by the Planning Inspector so
that he can assess the impact of the proposal, and he issues the decision
letter.

8. In the second method, by informal hearing, the views of the parties are
submitted to the Department of the Environment. A meeting is arranged between
the Planning Inspector and the two parties to discuss the proposal on an
informal basis, usually without any legal representatives or expert witnesses
present.

9. These two methods cater for most of the appeals. The third method,
that of the inquiry, is used for some 10% of all appeals.

PRELIMINARY ARRANGEMENTS FOR INQUIRIES

10. It is the appeals which are determined by the inquiry method which are
likely to be of most concern to you. As I mentioned earlier, I am going to
look in detail first at the appeals which are made under Section 36 of the
Town and Country Planning Act 1971. ' '

11. After the initial examination of the appeal by the administrative staff
of the Planning Inspectorate, the parties are consulted about the date of the
inquiry, and the Local Planning Authority arrange suitable accommodation for
the inquiry. This is often in a town hall, using either the council chamber
or a committee room, depending upon the anticipated number of participants and
members of the public.

12. For large inquiries, a pre-inquiry meeting may be held 2 to 6 months in
advance of the opening date. This meeting is attended by the Planning
Inspector, by representatives of the Appellant, the Local Planning Authority
and by interested parties. The purpose of this meeting is to discuss the
procedure to be adopted at the inquiry, to agree a timetable, and to discuss
the form and presentation of evidence. At the pre-inquiry meeting, no
evidence is taken, nor are the merits of the proposal discussed. It is not
necessary, nor is it usual for expert witnesses to attend this meeting.
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REPRESENTATION OF PARTIES AT INQUIRIES

13. In the case of large scale proposals, the result of the inquiry can
have large financial implications for the Appellant, who may be either a
private individual or a company, and there can be serious implications for the
Local Planning Authority on the overall planning of an area. Therefore it is
likely that the Appellant will want to engage a skilled person to present his
case, with expert witnesses to give detailed evidence. The presentation of
the case may be by a planning consultant, or by a solicitor, barrister, or
Queen’s Counsel, depending on the complexity of the case and the financial
resources of the Appellant. The number of expert witnesses will also vary,
depending on the nature of the case. Usually there are witnesses to give
evidence on planning aspects, with support from a variety of other experts.

14. The Local Planning Authority will usually draw its witnesses from
experts on its own staff, but with support from private experts on specialist
matters.

PROCEDURE AT PLANNING INQUIRIES

15. At the apointed time, the Planning Inspector formally opens the
inquiry, giving the names of the Appellant, the Local Planning Authority and
brief details of the proposal. He identifies himself, and announces whether
he will be determining the appeal, or whether he will be making a report on
the case and giving a recommendation, so that the Secretary of State for the
Environment can determine the appeal.

16. The Planning Inspector then asks each of the parties who will be
presenting their case and the names of any witnesses. In addition to the
Appellant and the Local Planning Authority there may be other people or groups
who may wish to give evidence. Other authorities such as County Councils,

ad joining District Councils, or Parish Councils may wish to give their views.
Chambers of Commerce or other companies may wish to support (or oppose) the
proposal, groups of residents or individuals may wish to support (or more
usually oppose) the projected development.

17. When all the names have been recorded, the Planning Inspector will
usually say a few words setting out how he proposes to run the inquiry, the
order in which the parties will give evidence, and the hours that the inquiry
will sit. If the inquiry is likely to run onto a second day or longer, he
will outline times of resumption.

18. These formalities are usually completed in a quarter of an hour, and
the main business of the inquiry commences. Whilst it is possible for
procedures to vary in special cases, I will describe the procedures followed
in the majority of planning inquiries.

19. The Appellant is usually the first to present his case. The advocate
will present a summary of his client's case, highlighting aspects which are
considered worthy of note. He is followed by the first witness for the
Appellant, who will make his statement, usually reading from a proof of
evidence. The advocate may occasionally interrupt to seek clarification or to
ask the witness to enlarge upon some point. When the witness has finished his
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statement, the Planning Inspector will ask the advocate for the Local Planning
Authority if he wishes to ask any questions of the witness. This is the
opportunity for the Local Planning Authority to probe the views of the witness
as expressed in the evidence, with the aim of finding any weaknesses in the
evidence. The advocate may also refer to the evidence which is yet to be
given by the Local Planning Authority’s witnesses where it varies from the
views expressed by the present witness. When these questions are completed,
the Planning Inspector may then ask other persons, who have indicated that
they wish to speak at the inquiry, if they wish to ask the witness any
questions.

20. On completion of the cross-examination, the advocate for the Appellant
will usually re-examine the witness. This consists of a further series of
questions designed to give the witness a chance to expand on his previous
answers, with the aim of minimising any admissions which he might have made
during cross-examination, and which could have been damaging to his client's
case. Before releasing the witness, the Planning Inspector may also wish to
ask him some questions. This procedure is followed for each of the witnesses
for the Appellant.

21. It is then usual for the Local Planning Authority to present their
case. This follows a similar pattern to that outlined already for the
Appellant, although there is usually no opening speech by their advocate. On
completion of the evidence of the witnesses, the advocate for the Local
Planning Authority may make a closing speech summarising the case for the
Local Plamning Authority. Often he will request, or the Planning Inspector
may direct, that the speech should be given towards the end of the inquiry.

22, The other parties will then be invited to present their cases and the
witnesses will be questioned about their views. It is customary that
witnesses are only questioned by parties who oppose their views. For example,
if a residents' group claim that the proposal would be noisy and disturb the
neighbourhood, the Appellant’s advocate would be permitted to query the
reasons for coming to such a view; but the Local Planning Authority would not
be permitted to ask questions in the hope of getting answers which would '
support their case.

23. After all the witnesses have given their evidence, those bodies which
have not made closing speeches are invited to do so; usually these are the
various authorities. Finally the Appellant has the privilege of giving the
last closing speech. In the closing speeches of the Local Planning Authority
and the Appellant, the advocate will usually summarise the case made by his
witnesses, he will emphasise any admissions made by his opponent's witnesses
and he will seek to minimise any admissions made by his own witnesses. '

24 The Planning Inspector then discusses with the parties the arrangements
to be made for the inspection of the appeal site, and he formally closes the
inquiry. »

25. On the site inspection the Planning Inspector is accompanied by
representatives of the Appellant and the Local Planning Authority and possibly
by representatives of other parties. During the site inspection the Planning
Inspector will not discuss the merits of the case, nor may additional
information be given to him; but parties may draw his attention to matters

26 Proc.l.O.A. Vol 11 Part 5 (1989)



rroceeaings or ine insttute or ACoOUstcCs

which were referred to at the the inquiry. For example, it would be
permissible for a person to show the Planning Inspector the window of No. 20
Acacia Terrace which was stated at the inquiry to overlook the appeal site;
but it would not be permissible for a witness to say "Mr Inspector, you will
see that, in addition to the window of No. 20 Acacia Terrace to which I
referred at the inquiry, Nos. 22 and 24 also overlook the appeal site".

HIGHWAY INQUIRIES ETC

26. In highway inquiries, the Highway Authority is the body seeking the
development. The Highway Authority can be a County Council, a District
Council, or central Government. Such an inquiry follows a slightly different
procedure to the one I have set out for a Section 36 inquiry. 1In this case
the Highway Authority is the promoting body. The Authority is in the same
position as the Appellant in a Section 36 inquiry, and the opposition may come
from land owners, commercial undertakings, public utilities, conservation
‘bodies and residents. Therefore at the inquiry the Highway Authority will
normally present their case first, and then the objectors to the road proposal
will follow. The Highway Authority will make the final closing speech.

27. Highway inquiries are usually the subject of a pre-inquiry meeting. At
this meeting the Inspector will discuss the procedure for the inquiry, and
-agree with the parties the order of appearance.

28 At the start of this talk I mentioned a variety of other matters which
could lead to an appeal followed by a public inquiry. As a general guide, it
is the party sponsoring the proposal which is first to present its case at a
public inquiry. Then the person or authority opposing the scheme follows.
-This general guide applies whether it is an Appellant wanting to build a few
houses, a Highway Authority wanting to construct a motorway, or a Local
Authority seeking a Compulsory Purchase Order for some land.

THE DAILY ROUTINE AT INQUIRIES

29. Planning inquiries are strenuous affairs for all the participants,
Every day a large amount of evidence is given or examined. It is customary
for inquiries to open at 10.00 hours. It is for each Planning Inspector to
arrange the inquiry to achieve the most expeditious outcome. When I was
holding inquiries, I adjourned for an hour at lunchtime, and aimed to end the
daily proceedings at 16.30 hours, although this would be extended if the
evidence of a witness could be completed in a short period thereafter.

30. You may think that 16.30 hours is an early time to finish work, and you
yearn for such an apparently easy life. However, for the participants at an
inquiry this is nowhere near the end of the day’s work. As the Planning
Inspector leaves the room, the representatives of the various parties often
gather into groups, or move into other rooms to plan their work for the
succeeding days. It is not uncommon for a party to arrange that the witnesses,
the advocate and supporting staff are accommodated at the same hotel, and the
deliberations can carry on late into the night.
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PLANNING INSPECTORS

31. Who are the Planning Inspectors who sit in lonely isolation, often in a
lofty position in the Lord Mayor’s enormous Victorian style carved chair with
an uncomfortable seat? There are lady inspectors who add a touch of glamour
to the proceedings, but most of the inspectors are male - and unglamorous!

The members of the Planning Inspectorate are drawn from a variety of
backgrounds and professions. Many inspectors have a background of planning,
others are architects, lawyers, engineers, surveyors or from other
professions. Some inspectors have worked in private practice, or in Local
Government, or in central Government, or they may have worked in a combination
of all three.

32. The majority of inspectors taking Section 36 planning cases are
salaried officers of the Department of the Environment. But in the case of
those highway inquiries where the Department of Transport is the sponsoring
authority, it would not be appropriate for a salaried officer of the
Department of the Environment to hold such an inquiry. In these cases, the
inspector is drawn from the Lord Chancellor'’'s Panel of Independent Inspectors.

33. In a2 similar manner and with the aim of achieving impartiality, a
Planning Inspector is precluded from taking cases in his home area, or in
areas where he has worked, or where he has had professional associations. He
is also precluded from taking cases in which he might have even a remote and
minute financial interest. For example, he would not take an appeal invelving
British Telecom if he is the owner of even a small number of shares in that
company. :

THE NEW INQUIRY PROCEDURE RULES

34. In recent years the Government became concerned about the increasing
length, and hence the cost of holding public inquiries. Therefore in

July 1988 they introduced the new Inquiry Procedure Rules in Statutory
Instrument 1988 No. 944. These rules were designed to speed up the arranging,
programming and holding of inquiries. The rules aim to expedite administra-
‘tive procedures between the appeal being submitted to the Department of the
Environment and the holding of the inquiry. It is not netessary for me to go
into all these matters in detail, but the rules do have an impact upon
witnesses by laying down a timetable for the submission of information by the
parties.

35. Under the former rules, the Local Planning Authority had been required
to submit in advance of the inquiry a statement of their reasons for objecting
to the proposed development; this was known as a Rule 6 or a Rule 7 statement
depending upon whether the inquiry was to be determined by the Secretary of
State for the Environment or by a Planning Inspector. Other parties to an
inquiry were not normally required to submit any information in advance of the
inquiry. In fact some parties were so reluctant to divulge information about
their evidence that the proofs of evidence were guarded and unavailable until
the witness rose to speak at the inquiry.
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36. The new rules lay down that both the Appellant and the Local Planning
Authority shall serve a statement of case upon each other and upon the
Secretary of State for the Environment at an early stage in the proposed
timetable. The rules also state that the statements of witnesses shall be
sent to the Secretary of State for the Environment and to the other party
three weeks before the date of the inquiry. Under some circumstances this
period can be varied.

37. The rules make provision for the Plamning Inspector to require that
only a summary of the statement (proof of evidence) is read by a witness at
the inquiry. For myself however, I have preferred that witnesses should read
their proofs of evidence in full, rather than confining the reading to a
summary. Frequently at an inquiry I have heard a witness correct the text
during reading, or make an addition to the text. On occasion this has made a
significant difference to the meaning of the statement. Also when the witness
reads the statement he may give a subtle emphasis, which gives a new
perception to the text.

PRESENTATION OF EVIDENCE AT PUBLIC INQUIRIES

38. It is the Planning Inspector who will either make the decision on the
appeal, or he will produce a report, concluding with a recommendation to the
Secretary of State for the Environment. Therefore a witness must always bear
in mind that his aim at a public inquiry should be to convince the Planning
Inspector of the validity of his evidence.

39. I wish to draw your attention to some of the mistakes which are made in
the presentation of evidence. At a public inquiry much time is spent in
looking at proofs of evidence and appendices submitted by witnesses. On
occasion these documents can be very thick volumes and it is essential that
everyone at the inquiry can find a reference quickly. Many times at inquiries
I have groaned inwardly when an advocate has said "Will you please look at

Mr Smith's Appendix 4, that is in the green coloured book, about halfway
through, just after page 87 in Roman numerals - oh - you will find some faint
numbers in the top left-hand corner". When the book of appendices is opened
it reveals a collection of documents all separately paginated and, by
coincidence, three of the documents have a page 87 in Roman numerals! The
result is that valuable inquiry time is lost in searching for references.
Later when the Planning Inspector is reviewing the documents at home as he
writes his decision letter or report, he may waste more time in searching for
a reference.

40. Therefore I would like to make a few suggestions about your presenta-
tion of evidence. Remember that at a public inquiry there will be many people
- and perhaps even the Planning Inspector - who are a little uncertain of the
precise meaning of some of your mysterious terms such as decibels, L90, "A"
Scale etc. Whilst I do not suggest that you should give an hour's talk at an
inquiry on "Elementary Acoustics", it may be of value to give some basic
information in the opening section of your proof. It is likely that you would
not have to read this section at the inquiry, but it would be available for
reference by any persons unsure of acoustical terms and methods.
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41, When you produce a proof of evidence, try to get the contents into a
logical order. With the aim of accessibility keep the paragraphs short,
divide the text into sections, with a brief summary at the head of each
section, then summarise your main points in the concluding section. You
should ensure that the paragraphs and pages are numbered, then provide an
index at the front of the document. It is often useful if there is a wide
margin at the side of the text in which references to plans and appendices can
be given. )

42. Often witnesses go to a lot of trouble to assemble a boock of
appendices, which may consist of copies of letters, extracts from technical
publications or documents, Government circulars, press releases, law reports
etc. These are assembled in an A4 sized book with pages interspersed
labelled Appendix 1 etc. As I mentioned in paragraph 39, it can be very
difficult to find a particular reference in such a book. If you want to be
popular with the Planning Inspector, please provide consecutive numbering
throughout the volume. An index at the beginning of the volume is invaluable.
When in the proof of evidence you refer to an appendix, you should then quote
its consecutive page number in the book of appendices.

43. When you give evidence at an inquiry, you should remember that many of
the inquiry rooms have poor acoustics, and often there is no amplification
system. You should address the Planning Inspector, but also ensure that the
public at the rear of the hall can hear you. Speak slowly and clearly. Be
confident. You are selling your "product" to the Planning Inspector, you want
him to accept your view of the proposed development and its effect.

44, If conflicting evidence on a topic such as noise levels is given by the
two parties, it is possible that the Planning Inspector would ask that the two
expert witnesses should meet outside the inquiry to try to agree matters, or
if that is not possible, to produce a joint statement setting out the points
of difference.

CONCLUSION

45, At the end of the inquiry you will see the Planning Inspector stagger
out of the inquiry room carrying a heavy load of proofs of evidence,
appendices, plans etc. When he gets home, he has to review all that
information and reduce it to a few pages in a decision letter or a report.
You want to be sure that he has got your message and it will result in a
favourable decision for your client. Therefore make your views as clear and
concise as possible - and easy to find in your documents.
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